AGENDA ITEM NO. 10.4

CITY OF ELK GROVE
CITY COUNCIL STAFF REPORT

AGENDA TITLE:

Consider Censure of the Mayor or other
appropriate action, as directed by the City
Council

MEETING DATE:

August 12, 2020

PREPARED BY
DEPARTMENT HEAD:

Jonathan P. Hobbs, City Attorney

RECOMMENDATION:
Based on prior City Council direction, the City Council proposes to consider
the censure of the Mayor or take other appropriate action, all as directed by
the City Council.
BACKGROUND:
The City of Elk Grove Code of Ethics was adopted by the City Council on
April 27, 2005. (Attachment 1.) At the July 22, 2020 City Council meeting,
various public speakers presented oral comments, and the Council received
various written comments, from persons alleging that the Mayor had
engaged in misconduct in violation of the City’s Code of Ethics.
A summary of the alleged misconduct is set forth below. It is important to
recognize that this summary is not a list of findings, but rather a summary of
the allegations discussed at the prior City Council meeting for the City
Council’s further consideration.
• Linda Vu alleges that in June of 2020, a man of Hmong descent
contacted Ms. Vu about a social media post she made that was
critical of Mayor Ly, and that this man, in a threatening manner,
requested that Ms. Vu remove the post. The man allegedly indicated
that his actions stemmed from Mayor Ly complaining about the post.
An op-ed by Ms. Vu detailing her claims was published on-line in the
Elk Grove Tribune on June 29, 2020.
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• On July 14, 2020, Dr. Jacqueline (“Jax”) Cheung posted an on-line
story alleging that, following the posting of Ms. Vu’s op-ed in the Elk
Grove Tribune, which is operated by Dr. Cheung, Dr. Cheung
received a threatening call indicating that if she did not remove the
on-line stories about Mayor Ly, harm might come to Dr. Cheung and
her daughter. Dr. Cheung also alleges that associates of Mayor Ly
have been harassing her on-line.
• In July of 2020, Elk Grove Unified School District Board Trustee
Bobbie Singh-Allen indicated that she was harassed by Mayor Ly’s
associates following her appointment to the School Board in 2012 in
an attempt to contest her appointment. At the City Council meeting of
July 22, 2020, Ms. Singh-Allen criticized Mayor Ly for his criticisms of
Ms. Vu and other speakers.
• In July of 2020, Elk Grove Unified School District Board Trustee
Nancy Chaires Espinoza indicated that she had experienced overlyaggressive campaign tactics by Mayor Ly in prior election contests
with Mayor Ly, including inaccurate public statements about Ms.
Chaires Espinoza.
Mayor Ly denies the allegations of wrongdoing, and denies any improper
conduct, which he reiterated at the July 22, 2020 City Council meeting. On
June 30, 2020, Mayor Ly posted a response to Ms. Vu’s op-ed, in which
Mayor Ly condemned the threatening behavior and denied sending people
to threaten anyone. Other speakers spoke in support of Mayor Ly at the July
22, 2020 City Council meeting.
The City’s Police Chief stated at the City Council meeting of July 22, 2020,
that, following a review of the Vu and Cheung incidents, the Police
Department has been unable to establish that a crime has occurred. The
Police Department has closed the matter, pending any additional evidence.
Following public comment on July 22, 2020, other City councilmembers
expressed additional concern over Mayor Ly’s conduct, such as
unnecessary use of City Council time in using other persons to address
issues, the conduct of Mayor Ly’s former assistant, and compliance with
court rulings concerning social media.
Mayor Ly expressed concern at the July 22, 2020 meeting as to the propriety
of the censure proposal, including concern about whether he was being
criticized for running competitive political campaigns. Mayor Ly also
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indicated that he felt it important to conduct outreach and educate the voters
on matters coming before the City Council, thus explaining the speakers in
support of the Mayor’s positions at City Council meetings.
In June of 2006, the City Council passed a resolution responding to a
Sacramento County Grand Jury report concerning a censure proposal of
then-Councilmember Michael Leary. (Attachment 2, 3 [Staff Report and
Resolution 2006-216].) The Grand Jury had recommended that
Councilmember Leary be censured by the City Council based on a
determination by the Grand Jury that Councilmember Leary was limiting
political dissent at a Council meeting. By the resolution responding to the
Grand Jury report, the City Council declined to censure Councilmember
Leary. The relation of that resolution to the current censure proposal is
further discussed below.
DISCUSSION/ANALYSIS:
The ability to censure a co-member of a legislative body is an inherent power
of a legislative body. (Whitener v. McWatters (4th Cir. 1997) 112 F.3d 740.)
A censure is an expression of disapproval by a majority of the legislative
body of conduct of one of its members. (Phelan v. Laramie County
Community College Bd. of Trustees (10th Cir. 2000) 235 F.3d 1243; Braun
v. City of Taft (1984) 154 Cal.App.3d 332.) Aside from an expression of
disapproval, a censure alone carries no legal effect or penalty. (Phelan.)
A censure proposal should be focused on councilmember conduct, so as not
to infringe on a councilmember’s protected free speech rights. (Richard v.
City of Pasadena (C.D. Cal. 1995) 889 F.Supp. 384; Phelan [censure did not
violate free speech rights of censured board member; censure was an
expression of opinion by a majority of the board that did not punish a board
member for exercising free speech rights or deter future speech].)
The 2006 resolution concerning former Councilmember Leary’s conduct
stated that if “the City adopts a policy which permits censure of City Council
members, the City must clearly state in advance what conduct will constitute
grounds for censure.” (Attachment 3.) In 2011, a federal court in California
found that cities are not required to adopt a censure policy before censuring
a councilmember, so long as the censured councilmember receives notice
that the proposed censure vote will be considered at an upcoming public
meeting. (Westfall v. City of Crescent City (N.D. Cal. 2011) 2011 WL
4024663.)
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The 2006 staff report concerning former Councilmember Leary’s conduct
also indicates that the conduct for which censure was contemplated predated the City’s Code of Ethics. The City has since adopted a Code of Ethics,
which was adopted on April 27, 2005. (Attachment 1.)
Thus, while under existing law a formal censure process is not required, a
councilmember subject to censure is entitled to due process – notice and an
opportunity to be heard – prior to the imposition of a censure. The City
Council should also focus on conduct of the subject councilmember during
the time the councilmember was on the City Council.
Factual allegations of misconduct have been alleged by Ms. Vu and
Dr. Cheung during Mayor Ly’s time on the City Council. In short, Ms. Vu and
Dr. Cheung allege that persons contacted and threatened them at the
request or acquiescence of Mayor Ly. No findings have been made as to
these allegations, and the Mayor denies these allegations. Staff
recommends that the City Council focus its censure decision on the alleged
misconduct presented, ensuring that the Mayor has an opportunity to further
respond to the allegations, prior to taking any action on a censure motion. If
additional factual allegations of misconduct are presented at the City Council
meeting, the City Council should ensure that the Mayor be given an adequate
opportunity to respond, either at this meeting or at a future meeting,
depending on the scope and nature of any additional allegations.
Following consideration of all of the information presented on this matter,
including any response from Mayor Ly, the City Council may issue a censure
of Mayor Ly if a majority of the City Council is of the opinion that Mayor Ly
has violated a provision of the City’s Code of Ethics. Again, it is important to
understand that a censure is an expression by the City Council of their
opinion of inappropriate conduct, but it is not a formal legal finding of
wrongdoing. (Little v. City of North Miami (11th Cir. 1986) 805 F.2d 962
[censure is City Council’s opinion regarding the propriety of a person’s
activity and does not have force of law].)
ALTERNATIVES:
In discussing the censure proposal at the July 22, 2020 meeting, the City
Council suggested the following alternatives:
• Soliciting a letter of apology from Mayor Ly.
• Encouraging Mayor Ly to attend anti-harassment or anti-bullying
training.
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• Encouraging Mayor Ly to further educate the community about the
Hmong clan structure, through public workshops or other mechanisms.
• Refer this matter to the Sacramento County Grand Jury for further
investigation, which would require a majority vote of the City Council.
All but the last item (Grand Jury referral) would require the consent of
Mayor Ly.
As another alternative, the City Council could direct staff, by majority vote,
to retain an independent investigator to investigate the matter further and
make findings as to whether there has been a violation of the City’s Code of
Ethics by Mayor Ly. The estimated cost of such an investigation would be
approximately $15,000 to $30,000, and it would likely take two to four
months, depending on the schedules and workload of the retained
investigator, and the scope of the investigation.
The City Council could also choose to take no further action on the censure
proposal or any other proposal. The City Council could also provide further
direction as it deems appropriate.
FISCAL IMPACT:
There would not be a significant financial impact on the City for a censure
vote or a referral of this matter to the Sacramento County Grand Jury. If the
City Council were to direct the retention of an independent investigator, the
cost of the investigation is estimated at $15,000 to $30,000 and would be
drawn from the General Fund.
ATTACHMENTS:
1.
2.
3.

City of Elk Grove Code of Ethics (adopted April 27, 2005)
City of Elk Grove Staff Report, August 9, 2006 (Item 7.4)
City of Elk Grove Resolution 2006-216
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